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DATE
PARTIES

Party A. [Company Registration Number] of [Address] (PARTY A)
Xirasol Pty Ltd  ABN 27 612 518 279 of 8 Stead St, Wodonga Vic 3690 (Counterparty)
RECITALS
Each party wishes to obtain Confidential Information from the other party for the Permitted Purpose.
Each party agrees to use the other party’s Confidential Information only for the Permitted Purpose, and to keep it confidential, in accordance with the terms of this document.
OPERATIVE PROVISIONS
1. [bookmark: _Toc430748804][bookmark: _Toc431287116][bookmark: _Toc432311446][bookmark: _Toc434914446][bookmark: _Toc442712746][bookmark: _Toc443204501][bookmark: _Toc443204546][bookmark: _Toc446853413][bookmark: _Toc468247603][bookmark: _Toc469736356][bookmark: _Toc202166754][bookmark: _Toc430748805][bookmark: _Toc431287117]INTERPRETATION
1.1 [bookmark: _Toc432311447][bookmark: _Toc434914447][bookmark: _Toc442712747][bookmark: _Toc443204502][bookmark: _Toc446853414][bookmark: _Toc468247604][bookmark: _Toc469736357][bookmark: _Toc202166755]Definitions
The following definitions apply in this document.
Authorised Person means:
(a) a director, officer or employee of the Recipient or any of its related bodies corporate whose duties require them to have access to Confidential Information;
(b) a person engaged by the Recipient, or a related body corporate of the Recipient, to provide professional advice (such as legal or financial advice) to it about the Permitted Purpose; 
(c) a financial institution, investor or other person from which the Recipient intends to obtain a loan, equity financing or security for the Permitted Purpose or implementing the Permitted Purpose; and
(d) any other person nominated by the Recipient in writing to the Discloser and to whom the Discloser has consented in writing.
Business Day means a day (other than a Saturday, Sunday or public holiday) on which banks are open for general banking business in Melbourne, Australia.
Confidential Information means the terms and existence of this document, the Permitted Purpose, the Invention, the Discloser’s information made available to the Recipient at any time for the Permitted Purpose and any information that concerns the business, operations, finances, plans or customers of the Discloser (or the Discloser’s related bodies corporate) disclosed to or acquired by the Recipient (including any information, documents, materials or any kind of physical embodiment that is derived from such information either in whole or in part) and which the Discloser regards as confidential to it, has been identified as being confidential or otherwise the Recipient ought reasonably understand as being confidential, but does not include information which: 
(a) is or becomes public knowledge other than by a breach of this Agreement;
(b) is in the possession of the Recipient without restriction in relation to disclosure on or before the date on which it is disclosed to or acquired by the Recipient; or
(c) has been independently developed by the Recipient or acquired from a source which was not subject to a duty of confidentiality to the Provider.
Confidential Information may be made available or obtained directly or indirectly, and before, on or after the date of this document.
Discloser means a party who gives Confidential Information to the other party, or from whom the other party acquires Confidential Information.  References to ‘party’ include, in each case, a party’s Authorised Persons.  
Government Agency means:
1. a government or government department or other body;
(f) a governmental, semi‑governmental or judicial person; or
(g) a person (whether autonomous or not) who is charged with the administration of a law.
Intellectual Property Rights means all rights relating to copyright, neighbouring rights, trade marks, (registered and unregistered), designs, all rights in relation to inventions (including patent rights, semi conductor or circuit layout rights), and any other rights resulting from intellectual activity in the industrial, scientific, literary or artistic fields including manuals, specifications of the Invention, drawings and technical data;
Improvements means any development, enhancement or modification of the Invention including in relation to specifications, design or functionality that may make the Invention more cost effective, more efficient, useful or suitable or would in any other way render the Invention preferable in commerce;
Invention means the solar tracking system invention owned by the Counterparty and all Intellectual Property Rights subsisting in the solar tracking system including the Patents, unpatented inventions, ideas, know-how, concepts, trade secrets, processes, techniques, software, designs, diagrams, technology, drawings, all associated information, and any physical embodiments based on, incorporating, derived from or arising out of the solar tracking system and any Improvements thereof;   
Patent means the patent applications filed in the name of the Counterparty in relation to the solar tracking system in Australia and overseas; 
Permitted Purpose means  the discussion, planning, due diligence or development of any commercial opportunities between PARTY A and the Counterparty in relation to the Invention.   
Recipient means a party that is given Confidential Information by the other party, or acquires Confidential Information from the other party.  References to ‘party’ include, in each case, a party’s Authorised Persons.  
1.2 [bookmark: _Toc430748806][bookmark: _Toc431287118][bookmark: _Toc432311448][bookmark: _Toc434914448][bookmark: _Toc442712748][bookmark: _Toc443204503][bookmark: _Toc446853415][bookmark: _Toc468247605][bookmark: _Toc469736358][bookmark: _Toc202166756]Rules for interpreting this document
Headings are for convenience only, and do not affect interpretation.  The following rules also apply in interpreting this document, except where the context makes it clear that a rule is not intended to apply.  
(a) A reference to:
(i) a legislative provision or legislation (including subordinate legislation) is to that provision or legislation as amended, re‑enacted or replaced, and includes any subordinate legislation issued under it;
(ii) a document (including this document) or agreement, or a provision of a document (including this document) or agreement, is to that document, agreement or provision as amended, supplemented, replaced or novated;
(iii) a party to this document or to any other document or agreement includes a permitted substitute or a permitted assign of that party;
(iv) a person includes any type of entity or body of persons, whether or not it is incorporated or has a separate legal identity, and any executor, administrator or successor in law of the person; and
(v) anything (including a right, obligation or concept) includes each part of it.
(b) A singular word includes the plural, and vice versa.
(c) A reference to information is to information of any kind in any form or medium, whether formal or informal, written or unwritten, for example, computer software or programs, concepts, data, drawings, ideas, knowledge, procedures, source codes or object codes, technology or trade secrets.
(d) [bookmark: _Ref153860084]The words subsidiary, holding company and related body corporate have the same meanings as in the Corporations Act.
2. [bookmark: _Toc468247606][bookmark: _Toc469736359][bookmark: _Toc202166757]PROVISION OF CONFIDENTIAL INFORMATION
2.1 [bookmark: _Toc202166758]Provision of Confidential Information
A Discloser may make Confidential Information available to a Recipient for the Permitted Purpose. 
2.2 [bookmark: _Toc468247608][bookmark: _Toc469736362][bookmark: _Toc202166759]Right to provide
The Discloser represents and warrants to the Recipient that it has the right to disclose any Confidential Information that it discloses to the Recipient, and to allow the Recipient to use it for the Permitted Purpose.
2.3 [bookmark: _Toc468247609][bookmark: _Toc469736363][bookmark: _Toc202166760]Consideration
Each party enters into this document in consideration of the other party agreeing to observe the provisions of this document applying to any Confidential Information given to or obtained by that party.
3. [bookmark: _Toc446853421][bookmark: _Toc468247610][bookmark: _Toc469736364][bookmark: _Toc202166761]CONFIDENTIALITY ACKNOWLEDGMENTS AND OBLIGATIONS
3.1 [bookmark: _Toc446853422][bookmark: _Toc468247611][bookmark: _Toc469736365][bookmark: _Toc202166762]Recipient's acknowledgments
The Recipient acknowledges and agrees that:
(a) the Confidential Information is secret, confidential and valuable to the Discloser;
(b) the Recipient owes an obligation of confidence to the Discloser in relation to the Confidential Information, on the terms of this document;
(c) the Recipient has no right or interest in the Confidential Information other than the right to use and disclose it on the terms of this document; and
(d) the Discloser's rights concerning Confidential Information are protected by this document and by law.
3.2 [bookmark: _Toc467319911][bookmark: _Toc468247614][bookmark: _Toc469736368][bookmark: _Ref127242847][bookmark: _Toc202166763]Recipient's additional acknowledgments
In this clause 3.2, Information means information given by the Discloser to the Recipient or obtained by the Recipient from the Discloser and includes Confidential Information.
The Recipient acknowledges and agrees that:
(a) the Discloser has not made nor makes any representation or warranty (express or implied) that any Information is accurate or complete or that reasonable care has been or will be taken by it in the compilation, preparation or provision of any Information;
(b) the Discloser is not obliged to inform the Recipient (or provide any information to the Recipient) if it becomes aware of any inaccuracy or incompleteness or change in any Information;
(c) the provision of Information, or access to it, is not an offer or recommendation by the Discloser, or the basis of any contract or other legal relationship between the parties (except as set out expressly in this document or another written contract between the parties), or a representation that may be relied on by the Recipient;
(d) it will conduct its own investigation and analysis of the Information and rely solely on that investigation and analysis, rather than on the Information itself, for the Permitted Purpose; 
(e) except to the extent that exclusion of liability is not permitted by law, neither the Discloser nor any of its Authorised Persons is liable (whether on the basis of negligence or otherwise), or accepts responsibility, for any loss or damage that a Recipient or anyone else may suffer or incur as a result of using, relying on or disclosing any Information.
4. [bookmark: _Toc202166764]PERMITTED USE AND DISCLOSURE BY THE RECIPIENT
The Recipient must not, without first obtaining the Discloser’s written consent:
(a) use any of the Confidential Information except to the extent necessary for the Permitted Purpose including making copies in whole or in part; 
(b) disclose any of the Confidential Information to any person except:
(i) to the extent required by applicable law or by order of any court or tribunal of competent jurisdiction or by the requirement of any Government Agency, stock exchange or other regulatory body pursuant to any law or order; or
(ii) subject to clause 5, to an Authorised Person but only to the extent necessary for the Permitted Purpose; or
(c) use Confidential Information in any way which would be harmful to the best interests of Discloser.
5. [bookmark: _Ref301776144][bookmark: _Toc267488186][bookmark: _Toc267489398][bookmark: _Toc267549000][bookmark: _Toc267551517]conditions for permitted disclosure to authorised person and at law 
(a) The Recipient must ensure that each Authorised Person to whom it discloses Confidential Information is legally bound to maintain confidentially in a separate written agreement and is informed that the Confidential Information is of a confidential nature and must ensure that any such Authorised Person agrees to comply, and does comply with, the terms of this document in relation to the Confidential Information as if the Authorised Person were the Recipient, under this document.
(b) If a Recipient is required to make a disclosure by law or by order of any court or tribunal of competent jurisdiction, or by the requirements of any Government Agency, stock exchange or other regulatory body pursuant to any law or order, the Recipient must:
(i) to the extent it is permitted by law, notify the Discloser immediately it anticipates that it may be required to disclose any of the Confidential Information;
(ii) consult with and follow any reasonable directions from the Discloser to minimise disclosure; and
(iii) if disclosure cannot be avoided:
(A) only disclose Confidential Information to the extent necessary to comply with that law or order referred to in paragraph (b); and 
(B) use reasonable efforts to ensure that any Confidential Information disclosed is kept confidential.  
(c) The Recipient must notify the Discloser immediately if it becomes aware or suspects that there has been a breach of its obligations in this document. 
6. [bookmark: _Toc446853433][bookmark: _Toc450032214][bookmark: _Toc469736378][bookmark: _Ref469909907][bookmark: _Ref469910654][bookmark: _Toc267488189][bookmark: _Toc267489401][bookmark: _Toc267549003][bookmark: _Toc267551520][bookmark: _Toc446853436][bookmark: _Ref448133299][bookmark: _Toc468247625]SECURITY and control
(a) [bookmark: _Toc469736382][bookmark: _Ref127243966][bookmark: _Ref164576094][bookmark: _Toc202166770]The Recipient must, at its cost, keep the Confidential Information and each Record:
(i) confidential, in a way that makes it clear that it is confidential and, if so required by the Discloser, that it is confidential to the Discloser;
(ii) under its effective control; and
(iii) secure from theft, loss, damage and unauthorised access, use and disclosure.
(b) The Recipient must notify the Discloser in writing immediately if the Recipient becomes aware of:
(i) any actual, suspected or likely breach by the Recipient of this document;
(ii) any actual, suspected or likely breach or threatened breach by any of its Authorised Persons of any of their obligations in relation to the Discloser's Confidential Information; or
(iii) any actual, suspected, likely or threatened theft, loss, damage or unauthorised access, use or disclosure of or to any of the Confidential Information or Records. 
(c) The Recipient must, at its cost, promptly take all steps that the Discloser may reasonably require to co-operate, and make every effort to co-operate, with any investigation, litigation or other action of the Discloser including starting, conducting and settling or joining any enforcement proceedings in relation to any actual, suspected, likely or threatened breach of this document or other theft, loss, damage or unauthorised access, use or disclosure of or to any of the Confidential Information or Records that is or was in the Recipient's possession, custody or control.
7. no proprietary rights
(a) The Recipient acknowledges that this document does not convey any interest of a proprietary or other nature in the Confidential Information to it or to any other person to whom the Recipient is entitled to disclose the Confidential Information under this document. 
(b) PARTY A obtains no proprietary rights of any kind to the Invention or any Confidential Information relating to the Invention as a result of a disclosure to it under this Agreement.
(c) PARTY A must not amend, alter, reverse engineer, decompile or deconstruct the Invention.
(d) If PARTY A creates or develops an Improvement to the Invention, PARTY A must as soon as practicable notify the Counterparty of the Improvement and all Improvements to the Invention will be owned by the Counterparty.  PARTY A assigns to the Counterparty all of its right, title and complete interest in and to any Intellectual Property Rights subsisting in any Improvement to the Invention upon its creation.
8. RETURN OR DESTRUCTION OF RECORDS
(a) [bookmark: _Toc446853443][bookmark: _Toc44745853][bookmark: _Toc44903251][bookmark: _Toc96247211][bookmark: _Ref127243577][bookmark: _Toc202166773]At the Discloser's request, or when no longer required for the Permitted Purpose, or on the completion or termination of the Permitted Purpose (whichever occurs first), the Recipient must immediately stop using all Confidential Information, and, at its cost, must as soon as practicable:
(i) deliver to the Discloser all documents and other materials containing, recording or referring to Confidential Information; and
(ii) erase or destroy in another way all electronic and other intangible records containing, recording or referring to Confidential Information,
which are in the possession, power or control of the Recipient or of any person to whom it has given access to any Confidential Information or Record.
(b) Despite paragraph (a), if the Recipient can establish to the Discloser’s satisfaction that it is under any legal or regulatory obligation to retain a Record that was created by or at the direction of the Recipient, the Discloser may permit the Recipient to retain that Record, on such conditions as the Discloser considers appropriate. 
(c) Electronic Records will be deemed to have been erased and destroyed when deleted from all local hard drives of the Recipient provided any remaining electronic Records are kept secure and no attempt is made to recover any such electronic Records from back-up tapes, servers or other sources.
(d) The Discloser may at any time require the Recipient to certify in writing in a way satisfactory to the Discloser that every Record in the possession, custody or control of the Recipient or of any person to whom it has given access to any Confidential Information or Record has been delivered, erased or destroyed in accordance with this clause 9. 
(e) Return or destruction of records does not release the Recipient from their obligations under this document.
9. [bookmark: _Toc267561916][bookmark: _Toc267563026][bookmark: _Toc267563059]ADDITIONAL RIGHTS
Any right that a person may have under this document is in addition to, and does not replace or limit, any other right that the person may have.
10. [bookmark: _Toc488054204][bookmark: _Toc488124740][bookmark: _Toc509734563][bookmark: _Toc153267400][bookmark: _Ref153857105][bookmark: _Toc162169911][bookmark: _Toc202166781]NOTICES
10.1 [bookmark: _Toc162169912][bookmark: _Toc202166782]How to give a notice
A notice, consent or other communication under this document is only effective if it is:
(a) in writing, signed by or on behalf of the person giving it;
(b) addressed to the person to whom it is to be given; and
(c) either:
(i) delivered or sent by pre‑paid mail to that person's address; or
(ii) sent by fax to that person's fax number (if any) and the machine from which it is sent produces a report that states that it was sent in full; or
(iii) sent electronically as an attachment to that person’s email address. 
10.2 [bookmark: _Toc162169913][bookmark: _Toc202166783]When a notice is given
A notice, consent or other communication that complies with this clause is regarded as given and received:
(a) [bookmark: _Toc162169914][bookmark: _Toc202166784]if delivered by hand, on the date it is delivered to the addressee;
(b) if mailed to an address in the city of dispatch, on the date which is three days after the date of dispatch;
(c) if mailed to a city other than the city of dispatch, on the date which is seven days after the date of dispatch; 
(d) if sent by facsimile, on the date send-back confirmation of its receipt by the addressee’s facsimile is received by the sender; or 
(e) if sent electronically: 
(i) at the time shown in the delivery confirmation report generated by the sender’s email system; or
(ii) if the sender’s email system does not generate a delivery confirmation report within 12 hours of the time the email is sent, unless the sender receives a return email notification that the email was not delivered, undeliverable or similar, at the time which is 12 hours from the time the email was sent,
unless a later time is specified in the notice, approval, consent or other communication.
10.3 Address for notices
A person's mail address, fax number (if any) and email are those set out below, or as the person notifies the sender:
[bookmark: Text455]PARTY A
[Insert Company Name] 

Address:	 
Fax number:	[Insert]
Email: 	insert name
Attention:	insert name
Counterparty
Address:	8 Stead St, Wodonga Vic 3690
Fax number:	N/A
Email: 	glenn@xirasol.com.au 
Attention:	Mr Glenn Melton
11. [bookmark: _Toc446385124][bookmark: _Toc448032848][bookmark: _Toc448033257][bookmark: _Toc448033694][bookmark: _Toc448298668][bookmark: _Toc448299065][bookmark: _Toc470324306][bookmark: _Toc180297101][bookmark: _Toc267561919][bookmark: _Toc267563029][bookmark: _Toc267563062][bookmark: _Toc202166785]AMENDMENT AND ASSIGNMENT
11.1 [bookmark: _Toc446385125][bookmark: _Toc448032849][bookmark: _Toc448033258][bookmark: _Toc448033695][bookmark: _Toc448298669][bookmark: _Toc448299066][bookmark: _Toc470324307][bookmark: _Toc180297102][bookmark: _Toc267563030][bookmark: _Toc267563063]Amendment
This document can only be amended, supplemented, replaced or novated by another document signed by the parties.
11.2 [bookmark: _Toc180297103][bookmark: _Toc267563031][bookmark: _Toc267563064]Assignment
[bookmark: _Ref520020284](a)	Subject to paragraph (b), a party (Assigning Party) may only assign, encumber, declare a trust over or otherwise create an interest in its rights under this document with the other party’s consent.
[bookmark: _Ref520020247](b)	An Assigning Party is not required to obtain consent from another party as provided for in paragraph (a) where a disposal, declaration or other creation referred to in paragraph (a) is to the Assigning Party’s related body corporate.
12. Remedies 
The parties acknowledge that damages will be an insufficient remedy for any breach of this document and that the Discloser is entitled to specific performance or injunctive relief (as appropriate) as a remedy for any breach or threatened breach by the Recipient in addition to any other remedies available to the Discloser at law or in equity.
13. governing law
(a) This document is governed by the law in force in Victoria, Australia.
(b) Each party submits to the non‑exclusive jurisdiction of the courts of Victoria and any court that may hear appeals from any of those courts, for any proceedings in connection with this document and waives any right it might have to claim that those courts are an inconvenient forum. 
14. [bookmark: _Toc468247629][bookmark: _Toc469736390][bookmark: _Ref469910727][bookmark: _Ref469910756][bookmark: _Ref128209061][bookmark: _Ref128278468][bookmark: _Toc202166786][bookmark: _Toc446853451][bookmark: _Toc450032233][bookmark: _Toc468247633][bookmark: _Toc469736395][bookmark: _Toc202166790]TERM 
The rights and obligations under this document begin on the date of this document and continue indefinitely, notwithstanding the completion or termination of the Permitted Purpose or the Permitted Purpose otherwise coming  to an end.
15. general
(a) Each party must do anything (including execute any document), and must ensure that its employees and agents do anything (including execute any document), that another party may reasonably require to give full effect to this document.
(b) This document contains the entire agreement between the parties about its subject matter.  Any previous understanding, agreement, representation or warranty relating to that subject matter is replaced by this document and has no further effect.
(c) The non-exercise of, or a delay in exercising, any power or right by a party does not operate as a waiver of that power or right, nor does any single exercise of a power or right preclude any other or further exercise of it or the exercise of any other power or right by that party. 
(d) Any provision of this document which is unenforceable or partly unenforceable is, where possible, to be severed to the extent necessary to make this document enforceable, unless this would materially change the intended effect of this document.
(e) [bookmark: _Toc468247636]This document may be executed in counterparts.

16. Indemnity 
(a) In addition to any monetary damages available to the Discloser for unauthorised disclosure of the Confidential Information, the Recipient indemnifies the Discloser against all losses, liabilities and costs to the extent that those losses, liabilities and costs arise as a result of any breach or failure to observe this Deed by the Recipient or any Authorised Person.

EXECUTED as an Agreement.

PARTY A
	SIGNED for and on behalf of Party A [Insert name]. [Company Reg Number] by its duly authorised representative:
	
	

	
	
	

	Signature of authorised representative
	
	Signature of witness

	
	
	

	Name
	
	Name



COUNTERPARTY
	SIGNED for and on behalf of Xirasol Pty Ltd  ABN 27 612 518 279 by its duly authorised representative:
	
	

	
	
	

	
	
	

	Signature of authorised representative
	
	Signature of witness

	
	
	

	Name
	
	Name
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